United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





I 


IN THE 


United States Court of Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,243 


FRANK ERNEST ABLETT, j 


V. 


Appellant, 


HERBERT BROWNELL, Attorney General of the 

United States, 

Appellee 


Appeal from Judgment of the United States District Court 
for the District of Columbia ! 


BRIEF FOR APPELLANT 


John K. Sloan, Esq., 
Of Cowned. 


Jack Wasserman, i 
David Carlineb, 

902 Warner Bldg., 

Washington 4, D. C., 

Attorneys for Appellant. 

■j S Mrs C r .y.rf of Appeals 
! yor the 

i: : ■. o} ■ Ma Cir 


y '* 

‘ ■ ■ ■ ■ 


—* 










Questions Presented 

1. Whether an order of deportation is valid where: 

(a) The administrative determination that a crime 
involves moral turpitude is based upon the premise 
that the term “wilful” in a criminal statute is synony¬ 
mous with “done with an evil intent”; 

(b) The Board of Immigration Appeals holds that 
the offense of “lessor wilfully being a party to the 
use of a premises as a brothel” under any and all cir¬ 
cumstances involves moral turpitude; 

(c) The order of deportation is based upon a finding 
that the appellant had been a “keeper of a brothel”, 
when the evidence established only that the appellant 
was the lessor of a certain 16-unit apartment house and 
prostitution was practiced therein in two apartments. 

2. Whether in an application for an immigration visa, the 
failure to disclose a conviction for the above offense is ma¬ 
terial and constitutes fraud or misrepresentation where the 
evidence shows that the appellant regarded the offense as 
a civil penalty for improperly managing his apartments. 
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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,243 


PRANK ERNEST ABLETT, 


V. 


Appellant . 


HERBERT BROWNELL, Attorney General of the 

United States, 

Appellee 


Appeal from Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from a judgment in favor of appellee 
entered on February 27, 1956 (J.A. 26). The jurisdiction 
of the District Court was invoked under the Declaratory 
Judgment Act (28 U. S. C. 2201). This Court has juris- 
; diction of this appeal pursuant to 28 U. S. C. 1291. 


(l) 
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Statement of Facts 

Appellant, a native and citizen of England, was admitted 
to the United States for permanent residence, with three 
minor children on June 25, 1942, and following several 
trips abroad was last admitted as a returning resident alien 
on July 30, 1951. (J. A. 32). 

A warrant of arrest for deportation was served upon 
the appellant on May 5, 1942, charging him with being in 
the United States illegally upon the grounds that he had 
been convicted prior to entry of keeping a brothel and 
of securing returning resident’s immigration visa through 
fraud or misrepresentation because of his failure to reveal 
such conviction. (J. A. 30). 

During subsequent deportation hearings, an exhibit was 
introduced showing a “Memorandum of Conviction of Frank 
E. Ablett in the Court of Summary Jurisdiction sitting at 
Marylebone Magistrates Court in England, on February 
11, 1937. The Memorandum describes the charge against 
the appellant as follows: “Being the landlord of 59 Upper 
Berkeley Street were wilfully a party to the continued use 
of the above as a brothel”. (J. A. 44). 

Evidence taken during the deportation hearings estab¬ 
lishes that the appellant lived approximately 30 miles from 
the City of London, that he had purchased a 16-unit apart¬ 
ment house at 59 Upper Berkeley Street, London, England, 
as an investment; that the complete management of the 
property including the letting of apartments and the collec¬ 
tion of rents, was entrusted to a married couple who served 
as resident manager and janitor; that the appellant’s first 
knowledge that persons engaged in prostitution had rented 
any of the apartments was obtained from appellant’s resi¬ 
dent manager after two of the tenants in his apartment 
building had been arrested on charges of prostitution; that 
only two apartments in the 16-unit apartment building were 
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! involved in the charge that they used it for purposes of 
! prostitution, that the appellant received a police summons 
to appear in connection with the charge against him in the 
Metropolitan Police District Court; that he was not ar¬ 
rested by the police, that he did not post bail, that ho re¬ 
garded the charge as a penalty for failing to see the prop¬ 
erty was properly managed, that he did not regard tie* 

! charge serious enough to justify consultation with counsel 
and that he pleaded guilty to the charge. (J. A. 30, 34, 42). 

Findings of Fact were entered by the appellee, by his 
Hearing Officer, inter alia, that the appellant “was con- 
! victed on February 11, 1939, in Marylebone, England, of 
wilfully being a party to the continued use of a brothel 
of property of which he was the landlord and owner”, and 
that in applying for an immigration visa, the appellant 
! “subscribed and swore that he had never been convicted 
of any offense”. Conclusions of Law were entered stating 
that the appellant “is subject to deportation on the ground 
that lie had been convicted of a felonv or other crime or 

W 

misdemeanor involving moral turpitude prior to entry into 
i the United States, to wit, Keeper of a Brothel”, and that 
the appellant is subject to deportation on the ground that 
“he is found to have been at the time of entry not entitled” 
... to enter the United States for the reason that the 
immigration visa which he presented was not valid because 
procured by fraud or misrepresentation.” Appellant there¬ 
upon was ordered deported from the United States upon 
the charges stated in the warrant of arrest. (J. A. 32-33). 
Exceptions were taken by the appellant to the aforesaid 
findings of fact and conclusions of law, and the decision 
of the hearing officer was appealed to the Board of Im¬ 
migration Appeals. The appeal was dismissed by the 
Board of Immigration Appeals on December 1, 1953. On 
December 18, 1953, a Warrant of Deportation was issued 




by the appellee requiring that the appellant be deported 
from the United States upon the grounds that he, prior 
to entry, was convicted of a felony, other crime or mis¬ 
demeanor involving moral turpitude, to wit: was a “Keeper 
of a Brothel” and that he had obtained an immigration visa 
by fraud or misrepresentation. (J. A. —). 

A complaint for declaratory judgment was brought in 
the trial court upon the grounds that the appellant’s con¬ 
viction was not one for a crime involving moral turpitude, 
that his visa was not obtained by fraud or misrepresenta¬ 
tion and that the administrative record did not sustain the 
charges stated in the warrant of deportation. (J. A. 34-40, 
43, 44). 

Upon hearing, the trial court entered findings of fact 
and conclusions of law supporting the appellee, and entered 
judgment for appellee. (J. A. 25, 26). This appeal followed. 

Statement of Points 

1. The District Court erred in finding that the charges 
stated in the warrant of arrest are supported by substantial 
evidence. 

2. The District Court erred in finding that the conclu¬ 
sions of of law reached by the Immigration and Naturaliza¬ 
tion officials and tribunals are correct and without error 
of law. 

Statute Involved 

The Immigration Act of 1917, 8 U. S. C. 155, Section 3: 

“That the following classes of aliens shall be ex¬ 
cluded from admission into the United States: • * * * 
persons who have been convicted of or admit having 
committed a felony or other crime or misdemeanor 
involving moral turpitude.” 

Summary of Argument 

The central issue on appeal is whether the appellant was 
convicted prior to entry to the United States of a crime 
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involving moral turpitude. The offense of which he was ad¬ 
mittedly convicted was that of wilfully permitting the 
premises of which he was the lessor to be used as a 
brothel. 

The appellee’s finding that this offense is a crime involv¬ 
ing moral turpitude is based upon three erroneous concep¬ 
tions : 

First, recognizing that for an offense to be imbued with 
moral turpitude, there must be an “evil intent”, U. S . ex 
rel Myliu-s v. Uhl, 203 F. 152, D. C. N. Y., 1913, affirmed 210 
F. 860, the appellee held that the term “wilful” in the 
statute under which the appellant was convicted is synony¬ 
mous with “done with an evil intent”. Such a definition 
of the term “wilful” is in conflict with the settled rule in 
Anglo-American criminal law. See Townsend v. U. S., 6S 
App. D. C. 223, 228, 229, Cert, denied 303 U. S. 664; Ameri¬ 
can Surety Co. v. Sullivan, 2 Cir., 7 F. 2d 605, 606; Fields v. 
U. S., 82 App. D. C 354, Cert denied 332 U. S. 851; Chisolm 
v. Doulton, 58 J. M. C. 133; 22 Q. B. D. 736, 60 L. T. 966. 

Second, the Board of Immigration Appeals is required 
under the rule of construction applicable to deportation 
statutes to give the “crime involving moral turpitude” the 
narrowest of several possible meanings. Delgadillo v. Car¬ 
michael, 332 U. S. 388; Fong Haw Tan v. Phelan 333 U. S. 
6, 10. Guided, as it should have been, by this rule of con¬ 
struction, the appellee erred in failing to define “wilful” 
as being “without legal justification” or “with careless 
disregard of the consequences”. It erred further in hold¬ 
ing that the offense in question “under any and all cir¬ 
cumstances” involved moral turpitude. 

Third, the appellee’s order of deportation is based upon 
a finding that the appellant had been convicted of being 
a “keeper of a brothel”. The administrative record, in¬ 
cluding the Memorandum of Conviction, establishes rather 
that he was merely the landlord of a 16-unit apartment 
building in which two of the apartments were used by 
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prostitutes and that he was convicted of being, as landlord, 
wilfully a party to the continued use of the premises as a 
brothel. While the offense set forth in the order of de¬ 
portation inherently involves moral turpitude, the offense 
of which the appellant wras convicted does not. 

The appellee’s finding that the appellant’s visa was pro¬ 
cured by fraud or misrepresentation is based solely upon 
his failure to disclose his conviction for the above offense. 
Inasmuch as that offense did not constitute a crime involv¬ 
ing moral turpitude, the failure to disclose the conviction 
was not material. The visa not being secured by the con¬ 
cealment of a material fact was not secured by fraud or 
misrepresentation. 

I. Appellant’s Offense Did Not Involve Moral Turpitude 

The administrative decision that the appellant’s offense 
is a crime involving moral turpitude was premised upon 
the following extract from the opinion of the Board of 
Immigration Appeals: (J. A. 38, 39). 

“With regard to the second issue (whether the crime 
of which the respondent was convicted involves moral 
turpitude), the record establishes that the respondent’s 
conduct which led to his conviction was wilful. The 
word ‘wilful’ has been defined as an action which is 
premeditated, malicious, done with an evil intent, with 
a bad motive or purpose, with indifference to natural 
consequences, unlawful, or without legal justification. 
The words ‘maliciously’, ‘unlawfully’, and ‘feloniously’ 
will supply the place of ‘wilfully’ in an indictment. 
• # * Hence, it is clear that the respondent wras con¬ 
victed because of conduct involving an evil intent.” 
“Secondly, in this connection, the respondent’s conduct 
which led to his conviction, and which was performed 
with an evil intent, was being a party to the continued 
use of premises as a brothel. The words ‘brothel’ 
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and ‘bawdyhouse’ are synonymous. • • • Conduct¬ 
ing a ‘bawdyhouse’ is a form of commercialized vice 
involving the practice of immorality for hire, and it is 
accompanied by an evil intent and involves moral turpi¬ 
tude. * * * Substituting the word ‘brothel’ for the 
word * bawdyhouse ’, since the two are synonymous, 
we arrive at the proposition that the conducting of a 
brothel is a form of commercial vice involving the 
practice of immorality for hire, wrhicli is accompanied 
by an evil intent and involves moral turpitude.” 

“On the basis of the foregoing, we conclude that this 
respondent has been convicted of a crime involving 
moral turpitude.” 

Appellant submits that there are two errors in the 
Board’s analysis of the nature of his offense. 

(A). Appellee Erred in Equating “Wilful” with “Done 

with an Evil Intent” 

First, the Board chose from its catalog of definitions for 
the word “wilful’ that meaning alone which connotes moral 
turpitude. While appellant concedes that ‘wilful’ may be 
defined as “done with an evil intent”, an act which is com¬ 
mitted wilfully is not inescapably done w T ith such a motive. 
As the definitions listed by the Board indicate, a wilful act 
may be one done without an evil intent but merely with 
“indifference to natural consequences” or “without legal 
justification”. 

In equating wilfulness with evil intent in the present 
decision, the Board is in conflict both with its administra¬ 
tive rule that it “must draw that (inference) most favor¬ 
able” to the alien (See In the Matter of R —, Interim De¬ 
cision No. 666), and with the universal judicial construc¬ 
tion of that term. 

I In Townsend v. United States, 68 App. D. C., 223, 228, 




8 


229, Cert, denied, 303 U. S. 664, this Court described five 
meanings which may be given in a criminal statute to the 
term “wilful”. Which meaning should be applied to an 
offense, the Court stated, “depends in large measure upon 
the nature of the criminal act and the facts of the particular 
case. It is only in very few criminal cases that ‘wilful’ 
means ‘done with a bad purpose’. Generally, (in English- 
speaking countries) it means ‘no more than that the person 
charged with the duty knows what he is doing’. . . . 
American Surety Co. v. Sullivan, 2 Cir. 7 F. 2d 605, 606. 
See also, Fields v. United States, 82 App. D. C. 354, Cert, 
denied, 332 U. S. 851; Chisolm v. Boulton, 58 L. J. 133, 22 
Q. B. D. 736, 60 L. T 966: 

“It is a general principle of our criminal law that 
there must be, as an essential ingredient in a criminal 
offense, some blameworthy conditions of mind. Some¬ 
times it is negligence, sometimes malice, sometimes 
guilty knowledge. ...” 

These unvarying decisions make it clear that the Board 
of Immigration Appeals erred in assuming that the term 
‘wilful’ is synonymous with ‘done with an evil intent’. 

Apart from the question whether the two are identical, 
the Board erred in selecting the meaning “done with evil 
intent”, to describe the appellant’s conduct in this case. 

At the threshold of its determination, the Board’s con¬ 
struction of the statutory phrase “moral turpitude” should 
have been given the “narrowest of several possible mean¬ 
ings*’ inasmuch as it is enforcing a statute authorizing 
deportation. Delgadillo v. Carmichael, 332 U. S. 388. 
Fong Haw Tan v. Plielan, 333 U. S. 6, 10. 

Based upon this rule of construction alone, the Board is 
required in its determination here to impart to the term 
“wilful” that meaning which is least likely to involve moral 


turpitude. Thus defined, the term ‘wilful’ would involve 
conduct committed either “without justifiable excuse”, or 
with “careless disregard whether or not one has the right so 
to act”. Townsend v. U. S., supra, 228. 

Such an offense, lacking an evil intent, cannot be a crime 
involving moral turpitude. As the Board of Immigration 
Appeals itself has declared: “Ordinarily the one vital test 
that has been found almost universal application in the 
determination of moral turpitude is the requirement that 
an evil intent be an element of the offense.” In the Matter 
of S —> 2 I. & N. Dec. 353, 361. See also U. S. ex rel. Meyer 
v. Day, 54 F. 2d 336, 337 (2 Cir.): “It is in the intent 
that moral turpitude inheres”. 

That the Board believed that an evil intent was a neces¬ 
sary element in the appellant’s offense is evident by the 
fact that it ascribed that meaning to the term ‘wilful’ and 
bottomed its finding of moral turpitude upon the assumed 
existence of an evil intent. 

(B). Appellee Erred in Ruling That Appellant’s Offense 
“Under Any And All Circumstances” Involves Moral 
Turpitude 

Apart from its fundamental error in failing to apply 
the deportation statute with the narrowest possible con¬ 
struction, the Board departed from the judicially imposed 
standards for determining the existence of moral turpi¬ 
tude. 

As the Board said in In re Matter of R —, supra: 

“The test requires us to first determine what law 
or specific portion thereof has been violated and then, 
without regard to the act committed by the alien, to 
decide whether that law inherently involves moral 
turpitude that is, whether violation of the law ‘under 
any and all circumstances’ would involve moral turpi- 
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tude. If we find that violation of the law under any 
and all circumstances involves moral turpitude, then 
we must conclude that all convictions under that law 
involved moral turpitude although the ‘particular act 
evidenced no immorality’. If, on the other hand, we 
find that the law punishes acts which do not involve 
moral turpitude, then we must conclude that no con¬ 
viction under that law involves moral turpitude, al¬ 
though in the particular instance conduct was im¬ 
moral.” • * * 

By this test, it is submitted that the appellant’s offense 
cannot be denominated as one in which moral turpitude 
is inherent. 

The first requirement imposed upon the appellee is to 
“determine what law or specific portion thereof has been 
violated”. The law in question is the Criminal Law 
Amendment Act of 1885, as amended, Part II, Section 13. 
It provides: (J. A. 35, 36). 

“13. Any person who— 

(1) keeps or manages or acts or assists in the 
management of a brothel, or 

(2) being the tenant, lessee, or occupier (or per¬ 
son in charge) of any premises, knowingly permits 

i such premises or any part thereof to be used as a 
brothel or for the purposes of habitual prostitu¬ 
tion, or 

(3) Being the lessor or landlord of any premises, 
or the agent of such lessor or landlord, lets the 
same or any part thereof with the knowledge that 
such premises or some part thereof are or is to 
be used as a brothel, or is wilfully a party to the 
continued use of such premises or any part thereof 
as a brothel, (underscoring added) 
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shall on summary conviction in manner provided 
by the Summary Jurisdiction Acts be liable— 

(a) to a fine not exceeding £100 or to imprison¬ 
ment with or without hard labour for a term not 
exceeding 6 months or, in any case, to both fine 
and imprisonment.” 

(b) On a second or subsequent conviction, to a 
fine not exceeding £250 or to imprisonment with 
or without hard labour for a term not exceeding 
6 months, or, in any case, to both fine and im¬ 
prisonment.” 

Appellant’s conviction w r as had under Section 13 (3), 
namely, “being the lessor or the landlord of any premises 
. . . is wilfully a party to the continued use of such 
premises or any part thereof as a brothel”. 

Although the appellee was aware of the portion of the 
statute under which the appellant was convicted, in the 
"Warrant of Arrest, the administrative findings, the opin¬ 
ions of the Board of Immigration Appeals, and in the 
final Order of Deportation, the appellee erroneously as¬ 
similated the appellant’s offense to that of being the 
“keeper of a brothel”, under Section 13 (1). (J. A. 30, 32, 
33, 34, 42, 43, 44). 

The distinction is crucial. “Keeping a brothel'’ has 
uniformly been held to be a crime involving moral turpi¬ 
tude, for it is an act which is “in itself one of baseness, 
vileness, and depravity” as distinguished from “an act 
that is wrong merely because prohibited by law”, and 
it “inherently and necessarily requires an evil intent or 
a depraved motive”. U. S. ex rel Mylius v. Uhl, 203 F. 
152 (D. C. N. Y.) 1913, affirmed 210 F. 860; U. S. ex rel 
Meyer v. Day, 54 F. 2d 336 (2d Cir. 1931); 37 Op. Atty. 
Gen. 293; Jordan v. DeGeorge, 341 U. S. 223, 236, dissent¬ 
ing opinion, footnote 9, 
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Being the lessor of a premises used as a brothel, al¬ 
though wilfully, does not “inherently and necessarily re¬ 
quire an evil intent or depraved motive’’, nor is the letting 
of such premises in itself base, vile, or depraved. While 
“keeping a bawdyhouse” was indictable at common law 
{Archbold’s Criminal Pleading, Evidence and Practice, 32d 
Ed. p. 1372) the lessor of such a house was not punishable 
in England until the enactment of the Criminal Law Amend¬ 
ment Act, supra. R. v. Barrett, (1863) 32 L. J. M. C. 66; 
9 Cox 225; R. v. Stannard, (1865) L. & C. 349; 34 L. J. 
M. C. 61. 

That there is a distinction between the two offenses 
appears from the express language of the statute itself. 
A conviction may be had under Section 13 (1) of any per¬ 
son who “keeps or manages ... a brothel”. The 
act in itself is a crime. But under Section 13 (3), a lessor 
of a brothel may be convicted only if he is “wilfully a 
party to the . . . use of the premises as a brothel”. 
Thus the act of letting the premises is not in itself an 
offense, but in addition, wilfulness must be proved. As 
we have shown above, such wilfulness may be “without 
justifiable excuse” or “with careless disregard of the con¬ 
sequences.” Inasmuch as there may be circumstances in 
which wilfulness does not involve an evil intent, the ap¬ 
pellant’s offense does not “under any and all circum¬ 
stances” involve moral turpitude. 

It follows therefore, from the requirements imposed upon 
the appellee, that because Section 13 (3) of the English 
statute punishes acts which do not involve moral turpi¬ 
tude, the Board of Immigration Appeals was obligated 
to rule that no conviction under that law involves moral 
turpitude. 

The true significance of the statute under which the 
appellant was convicted is that its purpose is the abate¬ 
ment of a nuisance. Although penalties are imposed upon 
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the lessor, the offense is quasi-criminal in nature directed 
toward the use of the premises rather than the morals or 
intent of the lessor. 

Here the basis of liability is really one of negligence 
and does not in itself show moral baseness. Cf. U. S. ex 
rel Mylius v. Uhl, swpra. Clearly, the negligent conduct 
of the appellant in failing to evict promptly two tenants 
from a 16-unit apartment house after they had been con¬ 
victed of prostitution is not sufficient to imbue him with 
depravity or baseness. 

The offense of the appellant is no more tinged with 
moral turpitude than is the crime of a person found guilty 
of negligent homicide. U. S. ex rel Mongiovi v. Karnuth , 
30 F. 2d 825. Absent an evil intent or a depraved motive, 
no negligent act can be held to be one involving moral 
turpitude. The fact that the appellant’s negligence re¬ 
sulted in lodging and a place of business for prostitutes 
does not transform his negligence into a vicious or corrupt 
act. 

For these reasons, the Board of Immigration Appeals 
was in error in determining: 

(1) That the appellant’s offense was that of “keeping 
a brothel”. 

(2) That wilfully being a party as a landlord to the 
continued use of a premises as a brothel is equivalent to 
the “keeping of a brothel” and 

(3) That a conviction for being such a landlord is an 
offense involving moral turpitude. 

The findings of the court below upholding the admin¬ 
istrative ruling were error. 

IL Appellant Did Not Obtain His Visa by Fraud or 

Misrepresentation 

The administrative ruling that the appellant obtained 
his immigration visa by fraud or misrepresentation is 
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premised solely upon the finding above that his offense 
was a crime involving moral turpitude. The administra¬ 
tive record established that the appellant believed that 
his offense was a civil penalty for failure to safeguard 
his premises from the pursuit of prostitution, and that 
his failure to disclose his conviction -was made in good 
faith without intent to commit fraud or misrepresentation. 
(J. A. 39). 

Without challenging the credibility of such testimony, 
the appellee declared that “the fact remains that (the 
appellant) did conceal or failed to reveal his conviction 
and it was material. Therefore, he is deportable on the 
charge . . .” (J. A. 39). 

If the appellant’s offense is not one involving moral 
turpitude, withholding the fact of his conviction was im¬ 
material to his obtaining an immigration visa and imma¬ 
terial to his admissibility to the United States. U. S. v. 
Day, 34 F. 2d 920 (2nd Cir. 1929). Failing to disclose 
the conviction is material only if the American Consulate 
would have been required by lawr to refuse to issue the 
visa had the conviction been revealed. U. S. ex rel Lamp 
v. Corsi, 61 F. 2d, 964; (2nd Cir.); Daskalof v. Zurbrick, 
103 F. 2d 579 (6th Cir.) 

Inasmuch as appellant’s offense did not involve moral 
turpitude, his failure to disclose his conviction did not 
affect his eligibility to receive an immigration visa. His 
visa, therefore, was not procured by fraud or misrepre¬ 
sentation. The findings to the contrary by the appellee 
are erroneous, and the trial court’s failure to set them 
aside was error. 
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Conclusion 

For the foregoing reasons, it is urged that the judgment 
of the court below should be reversed, and the case be 
remanded to the trial court for the entry of findings that 
the appellant is not subject to deportation from the United 
States upon the basis of the administrative record. 

Respectfully submitted. 

Jack Wasserman, 

David Carlin er, 
Attorneys for Appellant . 

John K. Sloan, Esq., 

Of Counsel . 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 374-54 

Action for Declaratory Judgment 

Frank Ernest Ablett, c/o Marshall E. Kidder, Esq. 408 
South Spring Street, Los Angeles 13, California, Plain- 


■ Herbert Brownell, Attorney General of the United States, 

Defendant 

Complaint 

i (Filed January 29, 1954) 

The plaintiff, Frank Ernest Ablett, respectfully alleges: 

1. That this is an action for a declaratory judgment 
under the Declaratory Judgment Act (28 U.S.C. 2201) and 
for review under the Administrative Procedure Act (5 
U.S.C. 1001, et seq.). 

2. That the plaintiff is a native and citizen of England, 
and the father of two minor children, residing in the 
United States, one of whom is presently in the United 
States Army. 

3. That the defendant is the Attorney General of the 
United States and is charged with the statutory duty to 
determine after appropriate hearings whether aliens are 
to be excluded or deported from the United States, and 
supervises the administration of the Immigration and 
Naturalization Service and the Board of Immigration 
Appeals. 

4. That the plaintiff first entered the United States as 
a permanent resident on February 20,1950, and last entered 
the United States as a returning resident on July 30, 1951. 

5. That on or about May 5, 1952, the plaintiff was 
arrested in deportation proceeding and charged with enter- 

I ing the United States illegally upon the ground that he 
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had been convicted in England prior to entry of a crime 
involving moral turpitude. 

6. That thereafter on June 26, 1952 and October 28, 
1952, the plaintiff was accorded a deportation hearing. 

7. That on December 1, 1953, the plaintiff was ordered 
deported on the charges that he was convicted of a crime 
involving moral turpitude in England and that he procured 
his visa improperly because of his failure to reveal the 
aforesaid crime. 

8. That at the deportation hearings herein no evidence 
whatsoever was introduced as to the provisions or inter¬ 
pretations of the English Law. 

9. That on or about February 11, 1939, the plaintiff was 
fined £40. because he was the landlord of property where 
two individuals committed prostitution. 

10. That the plaintiff did not reside upon the aforesaid 
premises which was managed by an employee and in fact 
had no knowledge that prostitution was being practiced 
on such premises. 

11. That the plaintiff was fined on February 11, 1939 
in a Court of Summary Jurisdiction, sitting at Marylebone 
Magistrates Court in England. 

12. That the fine was not imposed as a result of any 
indictment or as a result of any verdict of a Petit Jury. 

13. That under the English Law the plaintiff was not 
convicted of treason, a felony or a misdemeanor. 

14. That under English Law crimes are divided only 
into “treason, felonies and misdemeanors.’* 

15. That under existing law the plaintiff was not con¬ 
victed of a crime. 

16. That under the Immigration Laws the plaintiff had 
not committed a crime involving moral turpitude prior to 
entry. 

17. That the order of deportation herein is null and void 
because the plaintiff was not accorded a fair hearing and 
because he was not in fact convicted or guilty of a crime 
involving moral turpitude. 

Wherefore plaintiff prays for a judgment declaring: 

(a) That the hearing herein was unfair, null and 
void. 
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(b) That the order of deportation herein was null 
and void. 

(c) That the plaintiff is not subject to deportation. 

(d) Restraining the defendant from taking plaintiff 
into custody and deporting him. 

(e) For such other and further relief as may be 

appropriate. Jack Wasseemas> 

Attorney for Plaintiff , 
Warner Building , 

John K. Sloan, Esq., Washington 4 , D. C. 

Marshall E. Kidder, Esq., 

Of Counsel. 

I UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

Civil Action No. 374-54 

Frank Ernest Ablett, Plaintiff, 

vs. 

Herbert Brownell, Jr., Attorney General of the United 

States, Defendant 

Answer 

(Filed April 8, 1954) 

First Defense 

, The complaint fails to state a claim upon which relief 
may be granted. 

i Second Defense 

This Court is without jurisdiction to review an order of 
deportation in other than habeas corpus proceedings. 

Third Defense 

Answering the numbered paragraphs of the complaint, 
defendant avers that: 

1. He is not required to answer the allegations of para¬ 
graph one of the complaint. 


i 
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2, 3. The allegations of paragraphs two and three of the 
complaint are admitted. 

4. Plaintiff was first admitted to the United States for 
permanent residence on June 25, 1942 and was last ad¬ 
mitted on July 30, 1951 w’hen in possession of an immigra¬ 
tion visa issued pursuant to Section 4(b) of the Immigra¬ 
tion Act of May 26, 1924. 

5. Plaintiff was charged with having illegally entered the 
United States “in that he has been convicted of a felony 
or other crime involving moral turpitude prior to entry 
into the United States, to w*it: Keeper of a Brothel’’, and 
“that he is found to have been, at time of entry, not en¬ 
titled under said Act to enter the United States for the 
reason that the immigration visa which he presented was 
not valid because procured by fraud or misrepresenta¬ 
tion”. 

6. Paragraph six of the complaint is admitted. 

7. Paragraph seven of the complaint is admitted in that 
the deportation order was based on the charges contained 
in the warrant of arrest set forth in paragraph five of this 
Answer. 

8. Paragraph eight of the complaint is admitted. 

9. Denied. 

10. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the allegation con¬ 
cerning plaintiff’s place of residence and denies the re¬ 
maining allegations of paragraph ten of the complaint. 

11. Admitted. 

12. The allegations of paragraph twelve of the complaint 
are admitted and defendant further avers that the fine was 
imposed as the result of an information or complaint duly 
filed pursuant to the Summary Jurisdiction Acts and the 
plaintiff’s plea of guilty in open court. 

13 & 14. The allegations of paragraph thirteen and four¬ 
teen of the complaint state conclusions of law which de¬ 
fendant is not required to answer but insofar as they may 
be facts well pleaded, they are denied. 

15. Denied. 

16 & 17. The allegations in paragraph sixteen and seven¬ 
teen of the complaint state conclusions of law which de- 





23 


fendant is not required to answer but insofar as an answer 
is required, they are denied. 

Wherefore, defendant demands judgment with costs of 
this suit. 

(S.) Leo A. Rover, 

United States Attorney. 

(S.) Oliver Gasch, 

Assistant United States Attorney. 

(S.) Frank H. Strickler, 
Assistant United States Attorney. 

(S.) George E. Hamilton, 
Assistant United States Attorney. 

Certificate of Service 

I hereby certify that service of the foregoing Answer 
was made upon plaintiff by mailing a copy thereof to his 
attorney, Jack Wasserman, Esq., Warner Building, Wash¬ 
ington, D. C., this 7th day of April, 1954. 

(S.) George E. Hamilton, 
Assistant United States Attorney. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 374-54 
Frank Ernest Ablett, Plaintiff , 


vs. 

Herbert Brownell, Jr., Attorney General of the United 

States, Defendant 

Pretrial Memorandum 

(Filed May 3, 1955) 

This is an action for declaratory judgment to review’ a 
deportation order. 

The parties stipulate that the plaintiff is a native and 
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citizen of England and the father of two minor children 
residing in the United States, one of whom is presently in 
the United States Army. The plaintiff first entered the 
United States for permanent residence on June 25,1942, and 
last entered as a returning resident on July 30, 1951. De¬ 
portation proceedings were instituted against him on May 
5, 1952, and on December 1, 1953, he was ordered deported 
on the charges that he was convicted of a crime involving 
moral turpitude and that he secured his visa improperly 
because of his failure to reveal the aforesaid crime. 

The plaintiff contends that in 1939 he paid a civil fine 
of 40 pounds because he was then landlord of property 
where two individuals committed prostitution and that such 
conduct did not result in a criminal conviction in England 
for a crime involving moral turpitude. Accordingly, he 
contends that he properly secured his visa and entered the 
United States lawfully for permanent residence. Plain¬ 
tiff further asserts that the defendant did not establish by 
substantial evidence at his deportation hearing that he was 
convicted of a crime or that the crime involved moral turpi¬ 
tude. 

The defendant contends that the plaintiff was, in fact, 
convicted of a crime involving moral turpitude in England, 
and that he is, therefore, deportable because the afore¬ 
said crime involved moral turpitude, and therefore that 
the plaintiff obtained a visa for entry into the United 
States for permanent residence by fraud and misrepresen¬ 
tation. 

Counsel for the parties agree that any official Govern¬ 
ment documents, either originals, photostats or carbons, 
may be introduced without formal proof, subject to objec¬ 
tions as to relevancy, competency, and materiality. 

Dated: April 29, 1955. 

Richmond B. Keech, 
United States District Judge . 

Jack Wasserman, 

Attorney for Plaintiff. 

George Hamilton, 

Assistant United States Attorney. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 374-54 

Frank Ernest Ablett, plaintiff, 


v. 

Herbert Brownell, Jr., The Attorney General, 

DEFENDANT 

Findings of Fact and Conclusions of Law 
(Filed February 27, 1956) 

This cause having come on for trial and the Court having 
considered the pleadings, the records of the Immigration and 
Naturalization Service relating to plaintiff (File No. A- 
7570596) and the argument of counsel, the Court makes the 
following findings of fact and conclusions of law: 

Findings of Fact 

1. The plaintiff was accorded a fair hearing and there 
is no evidence that the Immigration and Naturalization of¬ 
ficials and tribunals acted arbitrarily or capriciously. 

2. The plaintiff was accorded all the procedural safe¬ 
guards required by law. 

3. The findings of fact made by the Immigration and 
Naturalization tribunals and the charges stated in the war¬ 
rant of arrest are supported by substantial evidence. 

4. The conclusions of law reached by the Immigration 
and Naturalization officials and tribunals are correct and 
without error of law. 

Conclusions of Law 

1. The decision of the Immigration and Naturalization 
tribunals should be sustained. 

2. The defendant is entitled to judgment. 

(S.) David A. Pine, 

Judge. 

No objection as to form: 

David Carliner, 

Attorney for Plaintiff. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 374-54 

Frank Ernest Ablett, plaintiff, 


v. 

Herbert Brownell, Jr., The Attorney General, 

DEFENDANT 

Judgment 

(Filed February 27, 1956) 

This cause having come on for trial and the Court hav¬ 
ing considered the pleadings and the records of the Im¬ 
migration and Naturalization Service relating to plaintiff 
(File No. A-7570596) and argument of counsel and having 
entered findings of fact and conclusions of law, it is this 
27th day of February 1956 

Ordered, that judgment be and the same is hereby granted 
for the defendant and it is 

Further Ordered, that the order of this Court restraining 
defendant, his subordinates, clerks and employees of every 
kind, from taking plaintiff into custody on the warrant of 
arrest for deportation be and the same hereby is dissolved. 

(S). David A. Pine, 

Judge. 

Certificate of Service 

I hereby certify that service of the foregoing Judgment 
was made upon plaintiff by mailing a copy thereof to his 
attorneys, Jack Wasserman, Esquire, and David Carliner, 
Esquire, Warner Building, Washington, D. C., this 15th 
day of February 1956. 

(S.) Kitty Blair Frank, 
Assistant United States Attorney. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 374-54 

Frank Ernest Ablett, plaintiff, 


v. 

Herbert Brownell, Attorney General of the United 

States, defendant 

Notice of Appeal 

I (Filed March 8,1956) 

Notice is hereby given that the plaintiff hereby appeals 
to the United States Court of Appeals for the District of 
Columbia, from the judgment for defendant entered 
I herein on the 27th day of February, 1956. 

(S.) Jack Wasserman, 

(S.) David Carliner, 

Attorneys for Plaintiff. 

Copy to be sent to: 

Leo A. Rover, Esq., 

United States Attorney, 

U. S. Courthouse, 

Washington, D. C. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 374-54 

Frank Ernest Ablett, plaintiff, 

v. 

Herbert Brownell, Attorney General of the United 

States, defendant 

Stipulation Designating Record 

(Filed March 8, 1956) 

It is hereby stipulated and agreed by and between the at¬ 
torneys for the respective parties herein that the record 
on appeal consist of the following: 

1. Complaint. 

2. Answer. 

3. Pretrial Memorandum. 

4. Immigration File relating to Frank Ernest Ablett. 

5. Findings of Fact and Conclusions of Law. 

6. Judgment entered February 27, 1956. 

7. Notice of Appeal. 

8. Stipulation Designating Record. 

Jack Wasserman, 
Attorney for Defendant . 


Dated: 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 374-54 


FRANK ERNEST ABLETT, 

v. 


Plaintiff, 


HERBERT BROWNELL, Attorney General of the 

United States, 


Defendant 


Order Transmitting Original Exhibit 


Filed March 8, 1956 

It is by the Court this 8th day of March, 1956, 

ORDERED, that plaintiff’s immigration file which was 
introduced as an exhibit herein, shall be transmitted to 
the Court of Appeals in its original form and shall not 
be photostated or otherwise reproduced. 

David A. Pine, 
United States District Judge. 
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EXHIBIT NO. 1 

United States Department of Justice 

Immigration and Naturalization Service 

* * • • • 

Charges: 

Warrant—Act of 1924—visa—procured by fraud or mis¬ 
representation 

Act of 1917—convicted of crime prior to en¬ 
try—keeper of a brothel 

Lodged—None. 

Application: Exercise of 7th Proviso, Section 3, Act of 
1917. 


Detention status: Released on $1,000 bond. 

Discussion as to deportation: This record relates to a 
56-vear-old male, allegedly a widower, a native and citi¬ 
zen of England, who last entered the United States at 
New York, N. Y., on July 30, 1951 and at that time was 
admitted into the United States as a returning resident 
alieii under Section 4(h) of the Immigration Act of 1924, 
for permanent residence. At the time of entry he presented 
Immigration Visa No. 41, issued at London, England on 
July 17, 1951, on the basis of his application, subscribed 
and sworn to at the American Consulate in London. Eng¬ 
land on July 17, 1951. The entry has been verified from 
the visa which is attached to the record as Exhibit 3. 

The returning resident visa, issued to the respondent, 
with wrhich he last entered the United States, apparently 
w r as issued on the basis of his admission into this country 
for permanent residence at Blaine, Washington on Feb¬ 
ruary 20, 1950 as a result of an appeal from an excluding 
decision of a Board of Special Inquiry. The visa which 
he presented at the time of that application for admission 
was non-preference immigration visa No. 2734, under the 
British quota, issued at the American Consulate at Van- 
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couver, British Columbia, Canada on December 22, 1948. 
He applied for admission with this visa on January 3, 
1949 and was held for action of a Board of Special Inquiry, 
which excluded him. 

Attached to the record is a certified copy of a conviction 
entered in the Register of the Court of Summary Juris¬ 
diction, sitting at the Marylebone Magistrates Court in 
England, February 11, 1939. On that date the respondent 
pleaded guilty to the charge of “Being the landlord of 
; 59 Upper Berkeley Street were wilfully a party to the 
continued use of above as a brothel.” The date of the 
offense is specified as having taken place on January 23, 
1939, and other dates. As a result of his conviction, on 
his plea of guilty, the respondent was fined the sum of 
40 pounds and assessed 21 pounds as costs. 

A brothel is defined as “A bawdy-house; a house of ill- 
fame; a common habitation of prostitutes. (Thaler v. 
IT. S. (C.C.A.) 261 F. 746, 749; United States v. Casev 
(D.C.) 247 F. 362, 364.) 

The keeper of a bawdy-house is defined as follows: “A 
person who has control, proprietorship, or management of 
the house in question.” (Jones v. State, 10 Okl. Or. 79, 
i 133, P. 1134, 1135; Gregg v. People, 65 Colo. 390, 176 P. 
483, 485.) 

The record relates that the respondent was the owner 
of the property described and located at 59 Upper Berkeley 
Street, and that he derived the income from this property. 
The record relates that the respondent states that he re¬ 
sided approximately 30 miles from the property in question 
i and that he had purchased the property as an investment. 
There is no question but that he derived the property 
income from this property. The record of conviction 
shows that as the landlord of this property he was wil¬ 
fully a party to the continued use of it as a brothel. Ac¬ 
cording to the definitions and citations given, the re¬ 
spondent being wulfully a party to the continued use of 
the property as a brothel may be deemed to have been 
the keeper of a brothel and having been convicted, he is 
amenable to deportation under the Immigration Act of 
1917 on the charge specified in the warrant of arrest. 
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couver, British Columbia, Canada on December 22, 1948. 
He applied for admission with this visa on January 3, 
1949 and was held for action of a Board of Special Inquiry, 
which excluded him. 

Attached to the record is a certified copy of a conviction 
entered in the Register of the Court of Summary Juris¬ 
diction, sitting at the Marylebone Magistrates Court in 
England, February 11, 1939. On that date the respondent 
pleaded guilty to the charge of “Being the landlord of 
59 Upper Berkeley Street -were wilfully a party to the 
continued use of above as a brothel.” The date of the 
offense is specified as having taken place on January 23, 
1939, and other dates. As a result of his conviction, on 
his plea of guilty, the respondent was fined the sum of 
40 pounds and assessed 21 pounds as costs. 

A brothel is defined as “A bawdy-house; a house of ill- 
fame; a common habitation of prostitutes. (Thaler v. 
IT. S. (C.C.A.) 261 F. 746, 749; United States v. Casev 
(D.C.) 247 F. 362, 364.) 

The keeper of a bawdy-house is defined as follows: “A 
person who has control, proprietorship, or management of 
the house in question.” (Jones v. State, 10 Okl. Or. 79, 
133, P. 1134, 1135; Gregg v. People, 65 Colo. 390, 176 P. 
483, 485.) 

The record relates that the respondent was the owner 
of the property described and located at 59 Upper Berkeley 
Street, and that he derived the income from this property. 
The record relates that the respondent states that he re¬ 
sided approximately 30 miles from the property in question 
and that he had purchased the property as an investment. 
There is no question but that he derived the property 
income from this property. The record of conviction 
shows that as the landlord of this property he was wil¬ 
fully a party to the continued use of it as a brothel. Ac¬ 
cording to the definitions and citations given, the re¬ 
spondent being wilfully a party to the continued use of 
the property as a brothel may be deemed to have been 
the keeper of a brothel and having been convicted, he is 
amenable to deportation under the Immigration Act of 
1917 on the charge specified in the warrant of arrest. 
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In his application for an immigration visa, subscribed 
and sworn to before the American Vice-Consul at London, 
England, the respondent subcribed and swore to the state¬ 
ment contained in the application, “I have not been arrested 
or indicted for, or convicted of, any offense.” 

The information stated in the application for the immi¬ 
gration visa is material to its issuance, and the withholding, 
or the misrepresentation, as to whether or not the person 
subscribing and swearing to the application had ever been 
convicted of any offense, denies the Government of the 
United States of the right of knowing the entire background 
of an alien immigrant, therefore, it must be held that the 
nonquota immigration visa issued the respondent at Lon¬ 
don, England on July 17, 1951, was obtained by fraud or 
misrepresentation, and that the respondent is amenable 
to deportation under the Immigration Act of 1924 on the 
second charge specified in the warrant of arrest. 

The respondent identified the record of conviction as 
relating to him, and further identified the immigration 
visa as relating to him, and in particular the application 
subscribed and sworn to by him on July 17, 1951. 

Discussion as to eligibility for discretionary relief: 

• •••••• 

Findings of fact: 

(1) That the respondent is an alien, a native of 
England, and a subject of Great Britain; 

(2) That the respondent last entered the United 
States at New York, N. Y., on July 30, 1951 and was 
admitted as a returning resident alien for permanent 
residence; 

(3) That the respondent was convicted on February 
11, 1939 in Marvlebone, England, of wilfully being a 
party to the continued use as a brothel of property 
of which he was the landlord and owner; 

(4) That on July 17, 1951 the respondent made 
application for an immigration visa at the American 
Consulate at London, England; 

(5) In the application for such visa the respondent 
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subscribed and swore that he had never been convicted 
of any offense; 

(6) That on the basis of such application the re¬ 
spondent was issued an immigration visa at the Ameri¬ 
can Consulate at London, England on July 17, 1951 
and with this visa he was admitted into the United 
States for permanent residence at New York, X. Y., 
on July 30, 1951. 

Conclusions of law: 

(1) That under Section 19 of the Act of Feb. 5, 
1917, the respondent is subject to deportation on the 
ground that he had been convicted of a felony or other 
crime or misdemeanor involving moral turpitude prior 
to entry into the United States, to wit: Keeper of a 
brothel. 

(2) That under Sections 13 and 14 of the Immi¬ 
gration Act of May 26, 1924, the respondent is subject 
to deportation on the ground that, he is found to 
have been at the time of entrv not entitled under 
said Act to enter the United States for the reason 
that the immigration visa which he presented was 
not valid because procured by fraud or misrepre¬ 
sentation. 

Order: It is ordered that the alien be deported from 
the United States pursuant to law on the charges stated 
in the warrant of arrest. 

John B. Bartos, 

Hearing Officer. 

JBB-kb. 
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EXHIBIT 2 

UNITED STATES DEPARTMENT OF JUSTICE 


Board of Immigration Appeals 

December 1, 1953 

Charges: 

Warrant: Act of 1924—Visa procured by fraud or mis¬ 
representation Act of 1917—Convicted of crime prior to 
entry—keeper of a brothel. 


Lodged: None. 


Application: Termination of the proceedings or 7th 
Proviso relief. 


Detention Status: Released on $1,000 bond. 

This case is before us on appeal from the hearing officer’s 
decision of January 19,1953, directing the subject’s deporta¬ 
tion from the United States, pursuant to law, on the above- 
stated charges. 

The facts of this case have been succinctly set forth in 
the opinion of the hearing officer and there is no need to 
repeat them all here. Briefly, the subject’s deportability on 
the charge laid under the Immigration Act of 1917, as 
amended, is predicated on Exhibit No. 4 which is n Mem¬ 
orandum of Conviction of Frank E. Ablett in the Court of 
Summary 1 Jurisdiction, sitting at Marylebone Magistrates 
Court in England on February 11,1939. The Memorandum 
describes the charge as follows: “Being the landlord of 59 
Upper Berkeley Street were (sic) wilfully a party to the 
continued use of the above as a brothel.” The record 
discloses that the respondent was not arrested or admitted 
to bail upon the charge cited, but was summoned into court 
and, without being represented by counsel, entered a plea 
of guilty and was ordered to pay a fine of 40 pounds and 
costs of 21 pounds. No imprisonment was imposed. De¬ 
portability under the Immigration Act of 1924 is based 
upon the subject’s failure to reveal that conviction in his 
application for a non-quota immigration visa which was 
issued to him at London, England on July 17, 1951. 
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The first issue to be considered is whether a violation 
of the statute under which the respondent was convicted 
is a “felony or other crime or misdemeanor” within the 
purview of Section 19 of the Immigration Act of 1917, as 
amended. The record is devoid of evidence naming the 
statute under which the respondent was convicted. The 
section of law violated does not appear in the Memorandum 
of Conviction (Exhibit No. 4) or in the testimony. However, 
it appears, as is conceded by counsel, that the conviction 
was had under the following statute: 

“Criminal Laic Amendment Act , 18$5 
(48 and 49 Victoria c. 69) 

“An Act to make further provision for the Protec¬ 
tion of Women and Girls, the suppression of brothels, 
and other purposes.” 

• •••••• 

“Part n 

13. Any person who— 

(1) keeps or manages or acts or assists in the 
management of a brothel, or 

(2) being the tenant, lessee, or occupier (or person 
in charge) of any premises, knowingly permits such 
premises or any part thereof to be used as a brothel 
or for the purposes of habitual prostitution, or 

(3) being the lessor or landlord of ana premises, 
or the agent of such lessor or landlord, lets the same 

, or any part thereof with the knowledge that such 
premises or some part thereof are or is to be used a< 
a brothel, or is ivilfully a party to the continued use 
of such premises or any part thereof as a brothel, 
(Italics supplied) 

shall on summary conviction in manner provided by 
the Summary jurisdiction Acts be liable— 

•(a) to a fine not exceeding €100 or to imprison¬ 
ment with or without hard labour for a term not 
exceeding 3 months. 

•(b) On a second or subsequent conviction, to a 
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fine not exceeding £250 or to imprisonment with or 
without hard labour for a term not exceeding 6 
months, or, in any case, to both fine and imprison¬ 
ment.” 

•Penalties substituted for original ones by amend¬ 
ment passed in 1922. The original Act imposed a 
fine not exceeding £20 or 3 months imprisonment for 
the first conviction, and a fine not exceeding £40 or 
4 months imprisonment for second and subsequent 
convictions. 

On the basis of the foregoing, it is clear that the re¬ 
spondent was convicted of a violation of the last clause of 
subsection 3 of Section 13 of the Criminal Law Amendment 
Act. 

Counsel has pointed out that in enacting Part II of the 
Criminal Law Amendment Act the legislators did not 
characterize the prohibited conduct either as a felony or 
a misdemeanor, but simply declared the offender to be 
liable to a fine or imprisonment upon summary conviction. 
He also points out that the offense was not indictable at 
common law and was not made so by statute. Moreover, 
he points out that the maximum imprisonment which could 
have been imposed in the respondent’s case was three 
months. Furthermore, he points out that the respondent’s 
conviction was had under a mere nuisance statute. Tn 
addition, he argues that the respondent was convicted under 
a section of law which is quasi-civil and quasi-criminal in 
nature because the payment of a fine provided for may be 
enforced by imprisonment or by distress and, in default 
of distress, by imprisonment, citing a prior decision of 
this Board (Matter of C ., 2 I. & M. Dec. 367). Finally, in 
this connection, he points out that the Summarv Jurisdic¬ 
tion Act of 1848 (11 and 12 Victoria c. 43), which governed 
proceedings in the respondent’s case, provides for the 
commencement thereof by the laying of an information or 
complaint without any oath or affirmation; and that there¬ 
after the justice may issue a summons directing a person 
to appear at a certain time and place. 

In the first place, it is so well recognized as to obviate 
further discussion that it is immaterial that the crime is 
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not a felony or a misdemeanor. Section 19 of the Immigra¬ 
tion Act of 1917, as amended, clearly and unambiguously 
makes provision for an offense that is neither. The fact that 
the offense of which the respondent was convicted was not 
indictable, either at common law or by statute, is equally 
unimportant and the punishment prescribed by the statute 
is of no substantial consequence. Furthermore, the fact 
that the respondent may have been convicted under a 
nuisance statute is not dispositive of the issue, and counsel's 
i argument that the law under which the respondent was 
convicted is quasi-civil and quasi-criminal is not compel¬ 
ling. 

We have carefully considered the evidence of record in 
relation to the arguments advanced by counsel. It is clear 
to us that the alien’s conduct constituted a violation of law 
in the place where it occurred, and that his misconduct was 
there punishable in a criminal proceeding. That is the 
correct criterion applicable to this initial issue. In other 
words, we find that the offense of which the respondent was 
! convicted is a “felony or other crime or misdemeanor" 
within the meaning of Section 19 of the Immigration Act 
of 1917, as amended. 

Furthermore, we find that the evidence of record does 
not substantiate counsel’s argument that the procedure 
under which the respondent’s conviction was obtained 
deprived him of due process of law. It appears that he 
. was properly charged by an information or complaint, 
albeit perhaps not in writing, and was duly informed of 
the nature of the charge. He was present in the court 
; at the time of conviction and there has been revealed noth¬ 
ing to demonstrate that he was denied representation by 
: counsel. No showing has been made that the procedure 
followed in obtaining the respondent’s conviction dis¬ 
regarded the fundamental principles of justice that are 
j so deeply rooted in the tradition of Anglo-Saxon law and 
embodied in the United States Constitution. In short, we 
find that the procedure followed afforded the respondent 
due process of law. 

The next question we are called upon to consider is 
whether the crime of which the respondent was convicted 
involves moral turpitude. In this connection, counsel con- 


i 


tends that moral turpitude is not inherent in the statutory 
language and that an evil intent or a depraved or vicious 
mind is not required to sustain a conviction. He urges 
that the statute does no more than compel the landlord 
to abate the temptations and vices encouraged by the 
existence of the tenement or portion thereof being utilized 
as a brothel, and that the landlord must see that there is 
compliance with the law and his liability is imposed without 
regards to evil intent or guilty knowledge. He argues that 
the situation in the present case is analogous to that in a 
case previously considered by this Board (Matter of A., 
3 I. & X. Dec. 170). In short, he contends that the statute 
under which the respondent was convicted is merely one 
for the abatement of a nuisance and, as such, cannot be 
held to be a crime involving moral turpitude, particularly 
since the word wilfully as used in the statute merely con¬ 
notes negligence. 

With regard to the second issue, the record establishes 
that the respondent’s conduct wdiich led to his conviction 
was wilful. The word “wilful” has been defined as an 
action which is premeditated, malicious, done with an evil 
intent, with a bad motive or purpose, with indifference to 
natural consequences, unlawful or without legal justifica¬ 
tion. The words “maliciously,” “unlawfully” and “feloni¬ 
ously” will supply the place of “wilfully” in an indictment 
(Black’s Law Dictionary, 3rd ed., p. 1849). Hence, it is 
clear that the respondent was convicted because of conduct 
involving an evil intent. 

Secondly, in this connection, the respondent’s conduct 
which led to his conviction, and which was performed with 
an evil intent, w T as being a party to the continued use of 
premises as a brothel. The words “brothel” and “bawdv- 
house” are synonymous. (Thaler v. TJ. S., 261 F. 746, 749: 
XT. S. v. Caseir , 247 F. 362. 364) Conducting a bawdy-house 
is a form of commercialized vice involving the practice of 
immorality for hire, and it is accompanied by an evil intent 
and involves moral turpitude. (Dossett v. State, 94 Texas 
Cr. Rep. 145, 1923). Substituting the w r ord “brothel” for 
the w*ord “baw'dy-house”, since the two are synonymous, 
we arrive at the proposition that the conducting of a brothel 
is a form of commercial vice involving the practice of im- 
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morality for hire, which is accompanied by an evil intent 
and involves moral turpitude. 

On the basis of the foregoing, we conclude that this re¬ 
spondent has been convicted of a crime involving moral 
turpitude. Nor, do we find that the prior decision of this 
Board (Matter of A., 3 I. & N. Dec. 168) calls for a differ¬ 
ent conclusion. In that case we were confronted with a con¬ 
viction under Sections 4 and 5 of Chapter 139, Laws of 
Massachusetts, Annotated, Volume 4, related to nuisances. 
We therein pointed out, however, that because of the broad 
interpretation the courts of Massachusetts placed upon 
those Sections, we were unable to find that a violation 
in every instance is accompanied by an evil intent to prac¬ 
tice immorality for hire and, therefore, involved moral 
turpitude. We also pointed out in that decision, that the 
Massachusetts law also contained a section contemplating 
the crime of “keeping a house of ill fame”. It is Section 
24 of Chapter 272, Volume 9, Laws of Massachusetts, An- 
noted, which reads as follows: “Whoever keeps a house 
of ill fame which is resorted to for prostitution or lewdness 
shall be punished by imprisonment for not more than two 
years.” That section of the Massachusetts law corresponds 
to subsection 1 of Section 13 of Part II of the Criminal 
Law Amendment Act of 1885 (supra). 

The next issue we are called upon to resolve is whether 
or not the respondent committed fraud or misrepresenta¬ 
tion in procuring his immigration visa. In this connection, 
counsel urges that when the respondent failed to reveal the 
conviction which we have just discussed in applying for his 
immigration visa, that it was his honest belief that the 
offense was merely a civil penalty and not a crime involving 
moral turpitude. That is, counsel urges that the respond¬ 
ent did not associate the charge with criminal proceedings 
and, hence, that his negative response was made in good 
faith and not in perpetration of any fraud or misrepresen¬ 
tation. However, the fact remains that he did conceal or 
failed to reveal his conviction and it was material. There¬ 
fore, he is deportable on the charge laid under the Im¬ 
migration Act of 1924. 

Finally, counsel contends that favorable exercise of dis¬ 
cretionary relief provided for under the 7th Proviso to Sec- 
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tion 3 of the Immigration Act of 1917, as amended, nunc 
pro tunc, is warranted. He urges that the character of the 
respondent, considered as a whole, plus his sobriety, indus¬ 
triousness, and devotion to his children whom he reared 
without the help of the mother, points to his eligibility for 
this form of relief. 

The hearing officer has pointed out, in this connection, 
that the respondent allegedly has a $70,000 equity in a 
trailer park, supposedly valued at $272,500; that he claims 
to have about $25,000 invested in trust deeds and between 
$2,000 and $3,000 in cash; that he has two children in the 
United States, one, a son, serving in the United States 
Army Air Force, and a married daughter; that the married 
daughter and her husband are employed by the respondent 
in connection with his trailer park; and that the children 
are not dependent upon him for support. However, the 
hearing officer felt, as a matter of administrative disere- 
tion, that nunc pro tunc exercise of 7tli Proviso relief 
should not be granted in this case. He based his denial 
of administrative discretion on the fact that the respondent 
perpetrated fraud on the Government of the United States, 
and on his own government, in withholding information as 
to his conviction for a crime involving moral turpitude; 
that he had, in the past, secured a passport in the name 
of another and traveled under that passport; and on the 
basis of all the other information contained in the record 
which the hearing officer clearly set forth in his opinion. 

We have carefully considered all factors in this case in 
relation to the petition for discretionary relief. As a mat¬ 
ter of administrative discretion, we do not feel that the 
factors presented by this case are essentially such as to 
merit for the respondent favorable exercise of the discretion¬ 
ary relief requested. 

On the basis of the foregoing, the appeal will be dis¬ 
missed. 

Order: It is ordered that the appeal be and the same is 
hereby dismissed. 

a/ 


Chairman, 
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EXHIBIT 3 

U. S. DEPARTMENT OF JUSTICE 
Board of Immigration Appeals 

August 19, 1935. 

File: A-7570596—San Francisco 

This case is before us on counsel’s motion for reopening 
and reconsideration which was submitted to the field office 
of the Service on May 31, 1955. It contains the statement 
that, although litigation is pending in this case, 1 the motion 
for reconsideration was being made with the consent of the 
United States Attorney. 

The respondent was found deportable on the ground that 
he had been convicted in England in 1939 of a crime involv¬ 
ing moral turpitude prior to entry (the offense was desig¬ 
nated in our previous order as “keeper of a brothel") and 
on the ground that his visa had been procured by fraud or 
misrepresentation because he had failed to disclose this 
conviction. Counsel’s motion was predicated on the re¬ 
spondent’s supposed eligibility for relief under the Act of 
September 3, 1954 (68 Stat. 1145) and it was stated in the 
motion that this was the respondent’s only conviction. 
However, in a statement dated October 9, 1951 (Ex. 2, p. 5) 
the respondent admitted that he was convicted on a charge 
of petty theft in the early 1920’s. Evidently counsel did 
not become aware of the conviction for petty theft until 
sometime after the motion was submitted. 

Counsel’s argument before us was directed principally 
to securing a reopening of the hearing or postponement 
until he could obtain the opinion of a member of the English 
bar as to the legal effect of the 1939 conviction. This opin¬ 
ion, in the form of an affidavit by Spencer T. Hankey, has 
now been submitted and has been carefully considered by 
us. In submitting the affidavit, the respondent’s counsel 
contended that the crime does not involve moral turpitude 


1 Frank Ernest Ablett v. Brownell, Civil No. 374-54, United States Dis¬ 
trict Court for the District of Columbia. 
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and that, if it does, it comes within the provisions of the 
Act of September 3, 1954. 

With regard to the argument that the crime does not in¬ 
volve moral turpitude, it is urged that it is improper to 
designate the offense as “keeper of a brothel”; that the 
respondent was unaware that the premises were being used 
thus; and that a conviction under the English statute may 
be obtained against one who is merely guilty of negligence. 
Insofar as the designation of the offense is concerned, we 
are inclined to agree that it may have been inaptly stated 
and that a better description would have been “landlord 
who was wilfully a party to the continued use of premises 
as a brothel”. The latter is made an offense under Sec¬ 
tion 13(3) of the English Criminal Law Amendment Act 
of 1885 whereas the specific offense of “keeping” a brothel 
is covered by Section 13(1) of the same Act. However, our 
previous order shows that we were fully cognizant of the 
particular offense involved and we specifically stated that 
the respondent was convicted of a violation of the last 
clause of Section 13(3). 

In connection with the contention that the respondent 
•was not aware that one or two of liis apartments were being 
used for purposes of prostitution, it is stated that the 
premises (consisting of a 16-unit apartment building) had 
been purchased by the respondent shortly prior to the al¬ 
leged commission of the offense; that he lived approxi¬ 
mately 30 miles away; and that the fault was actually that 
of the man who had been employed as superintendent of 
the apartment building Nevertheless, the respondent 
pleaded guilty to the offense and the phrase “wilfully a 
party” in the English statute necessarily requires knowl¬ 
edge on his part that the premises were being used as a 
brothel. In any event, we cannot go behind the record of 
conviction for the purpose of determining the respondent’s 
guilt or innocence. 2 The remaining points which were 
urged as a basis for the contention that the crime does not 
involve moral turpitude are similar to those raised pre¬ 
viously in this proceeding and were fully discussed in our 
order of December 1, 1953. Upon reconsideration, we 


2 U. S. ex rel Zaffarano v. Corsi, 63 F. 2d 757 (CCA 2, 1933). 
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adhere to our prior determination that the offense of 
which the respondent was convicted in 1939 involved moral 
turpitude. 

In view of our conclusion concerning the 1939 offense 
and inasmuch as the respondent admits that he was also 
convicted of petty theft, we hold that the Act of September 
3, 1954 is not applicable since it is specifically limited to 
cases where the alien has committed only one offense in¬ 
volving moral turpitude. Counsel’s motion will, therefore, 
be denied. 

Order: It is ordered that counsel’s motion be and the 
same is hereby denied. 

Chairman . 

EXHIBIT 4 

UNITED STATES OF AMERICA 
Department of Justice 
Los Angeles, Calif. 

Warrant—Deportation of Alien, Los Angeles 

No. A-7570 596 

To: District Enforcement Office, Los Angeles, California 

Or to any Officer or Employee of the United States Im¬ 
migration and Naturalization Service. 

Wliereas, after due hearing before an authorized im¬ 
migrant inspector, and upon the basis thereof, an order 
has been duly made that the alien Frank Ernest Ablett 
who entered the United States at New York, N. Y. on ex 
SS Europa the 30th day of July 1951 is subject to deporta¬ 
tion under the following provisions of the laws of the 
United States to wit: 

The Act of Feb. 5,1917, in that he has been convicted 
of a felony or other crime or misdemeanor involving 
moral turpitude prior to entry into the United States, 
to wit: Keeper of a Brothel 

The Immigration Act of May 26, 1924, in that he is 
found to have been, at time of entry, not entitled under 
said Act to enter the United States for the reason that 
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the immigration visa which he presented was not valid 
because procured by fraud or misrepresentation. 

WFCH 

Dec. 18, 1953 

I, the undersigned officer of the United States, by virtue 
of the power and authority vested in the Attorney General 
under the laws of the United States and by his direction, 
do hereby command you to take into custody and deport 
the said alien pursuant to law. 

Appropriation. “Salaries and Expenses Immigra¬ 
tion and Naturalization Service, 1954,’* including the 
expenses of an attendant if necessary. 

For so doing this shall be your sufficient warrant. Wit¬ 
ness my band and seal this 18th day of December 1953. 

(Signed) H. E. Landon. 

SUB. EXHIBIT 4 

IN THE METROPOLITAN POLICE DISTRICT 

MEMORANDUM of a CONVICTION entered in the REGISTER of the COURT of 
SUMMARY JURISDICTION, sitting at the Marylebone MAGISTRATES COURT. 


The 11th day of February 1939 


Name of 


Date 

Minute 

Defendant 


of 

of 

Age if known 

Nature of Offence 

Offence 

Plea Adjudication 

Frank E. Ablett. 

Being the landlord of 59 Upper 

23-1-39 



and 

G £40. £21-0-0 Costs 


Berkeley Street were wilfully a 

other 



dates 

Magistrate 


party to the continued use of 


adjudicating. 


above as a brothel. 


L. R. Dunne 


Sch. I—89. (Seal) Magistrates Court 

Marylebone I certify the above extract 

-- to be a true copy. 

Extract from 
Register 

for Proving a a/ A. C. Kearns: Clerk of the said Court of 

Conviction. Summary Jurisdiction. 

_ The 9th day of February, 1952. 

(8020-0) 
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33niteb States Court of Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 





No. 13,243 


QUESTIONS PRESENTED 

In the opinion of the appellee, the following questions are 
presented: 

1. Whether appellee, acting through his subordinates the 
Board of Immigration Appeals, correctly determined that 
appellant alien who had been convicted in England prior 
to entry into the United States of being the landlord of 
premises and being wilfully a party to the continued use 
of such premises as a brothel w T as an alien who had been 
convicted of a crime involving moral turpitude and was 
therefore deportable under the applicable statute—Section 
19 of the Immigration Act of 1917? 

2. Whether appellant alien who stated under oath to 

the American Vice-Counsel at London in his application for 

his immigration visa for entry into the United States that 

he had not been convicted of any offense but who had been 

convicted of the two crimes of being the landlord of premises 

and being wilfully a party to the continued use of such 

premises as a brothel and of petty theft was entitled to 

entrv into the United States in view of the fact that his 
* 

visa was not valid—having been procured by fraud and 
misrepresentation ? 
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BRIEF FOR APPELLEE 

Untteb States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,243 

Frank Ernest Ablett, appellant 


v. 

Herbert Brownell, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


counterstatement of the case 

Appellant alien, a 56-year old male, is a native and citizen 
of England. He entered the United States at New York Citv 
in July, 1951, and was admitted as a returning resident alien 
for permanent residence (J.A. 30). 1 He is the father of two 
minor children who reside in the United States and one of 
whom serves in the armed forces (J. A. 24). He has a 
$70,000 equity in a trailer park valued at approximately 
$270,000 and he has about $30,000 worth of assets. His 
children are not dependent upon him for support (J. A. 
40). He was arrested in May, 1952, and taken into custody 
for deportation on the grounds that (1) he had been con¬ 
victed of a felony or other crime involving moral turpitude 
prior to entry into the United States and (2 he had procured 
his immigration visa by fraud (J. A. 19, 22). 

Appellant w’as accorded deportation hearings in June and 
October, 1952, before a bearing officer of the Immigration 


1 References throughout appellee’s brief to J.A. are intended to 
be references to the appellant’s appendix. 
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and Naturalization Service (J. A. 20). There was intro¬ 
duced into the record in the deportation hearings a certified 
copy of “Memorandum of a Conviction entered in the 
Register of the Court of Summary Jurisdiction, sitting at 
the Marylebone Magistrates Court ” in the Metropolitan 
Police District in England. This extract from the Register 
proving a conviction set forth that defendant, Frank E. 
Ablett, had pleaded guilty to the offence of “Being the 
landlord of 59 Upper Berkeley Street were [sic] wilfully a 
party to the continued use of above as a brothel”, and listed 
the date of offense as January 23, 1939, “and other dates”. 
Appellant was fined 40 pounds and paid an additional 21 
pounds as costs. (J. A. 31, 44). There was further evi¬ 
dence in the record that appellant had not been arrested 
but summoned into court upon an information or complaint 
which may or may not have been in writing. When appel¬ 
lant entered his plea of guilty and paid the fine imposed 
he did not have counsel (J. A. 34, 37). Appellant testified 
that he had been the owner of and derived income from the 
premises located at 59 Upper Berkeley Street and that he 
had resided about thirty miles away from that address— 
having purchased such premises as an investment (J. A. 
31). Appellant contended that he was unaware that one 
or two apartments on the premises—a 16-unit apartment 
building—were being used in such a manner and that the 
fault actually belonged to the man whom he had employed 
as superintendent of the apartment building (J. A. 42). 
The hearing officer found that: appellant had made applica¬ 
tion for an immigration visa at the American Consulate at 
London in July, 1951, in which application he had sworn he 
had never been convicted of any offense; on the basis of such 
application, appellant was issued an immigration visa and 
with such visa was admitted into the United States for per¬ 
manent residence in July, 1951; and, in February, 1939, 
appellant had been convicted in Marylebone, England, of 
wilfully being a party to the continued use as a brothel of 
property of which he was the landlord and owner (J. A. 
32-33). The hearing officer made conclusions of law that 
appellant was subject to deportation under Section 19 of the 
Act of February 5,1917, because he had been convicted of a 
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felony or other crime or misdemeanor—keeper of a brothel 
—involving moral turpitude prior to entry into the United 
States and was subject to deportation under sections 13 
and 14 of the Immigration Act of May 26, 1924, because 
he had not been entitled to enter the United States at the 
time of his entry since his immigration visa was invalid— 
having been obtained by fraud or misrepresentation (J. A. 
33). 

The Board of Immigration Appeals heard appellant’s 
appeal from the hearing officer’s decision and order of 
January 19, 1953, directing that appellant be deported 
(J. A. 34). The Board concluded that the particular of¬ 
fense of which appellant alien had been convicted was a 
violation of subsection 3 of section 13 of England’s Criminal 
Law Amendment Act of 1885 providing that any person 
who “being the . . . landlord of any premises ... is wil¬ 
fully a party to the continued use of such premises or any 
part thereof as a brothel ” shall be subject to a fine not in 
excess of 100 pounds or to a term of imprisonment not in 
excess of three months (J. A. 35, 36). The Board further 
concluded (J. A. 37): 

“We have carefullv considered the evidence of record 
in relation to the arguments advanced by counsel. It 
is clear to us that the alien’s conduct constituted a vio¬ 
lation of law in the place where it occurred, and that his 
misconduct was there punishable in a criminal proceed¬ 
ing. That is the correct criterion applicable to this 
initial issue. In other words, we find that the offense 
of which the respondent was convicted is a “felony or 
other crime or misdemeanor” within the meaning of 
Section 19 of the Immigration Act of 1917, as amended.” 

The Board next considered whether and concluded that 
the crime for which appellant had been convicted involved 
moral turpitude. The Board said (J. A. 38-39): 

“With regard to the second issue, the record estab¬ 
lishes that the respondent’s conduct which led to his 
conviction was wilful. The word “wilful” has been 
defined as an action which is premeditated, malicious, 



4 


done with an evil intent, with a bad motive or pur¬ 
pose, with indifference to natural consequences, unlaw¬ 
ful or without legal justification. The words *‘mali¬ 
ciously ”, “unlawfully” and “feloniously” will supply 
the place of “wilfully” in an indictment (Black’s Law 
Dictionary, 3rd ed., p. 1849). Hence, it is clear that the 
respondent was convicted because of conduct involv¬ 
ing an evil intent. 

Secondly, in this connection, the respondent’s conduct 
which led to his conviction, and w’hich was performed 
with an evil intent, was being a party to the continued 
use of premises as a brothel. The words “brothel” 
and “bawdy-house” are synonymous. (Thaler v. U.S., 
261 F. 746,*749; U . S. v. Casey, 247 F. 362, 364). Con¬ 
ducting a bawdy-house is a form of commercialized 
vice involving the practice of immorality for hire, and 
it is accompanied by an evil intent and involves moral 
turpitude. (Dossett v. State, 94 Texas Cr. Rep. 145, 
1923). Substituting the word “brothel” for the word 
“bawdy-house”, since the two are synonymous, we 
arrive at the proposition that the conducting of a 
brothel is a form of commercial vice involving the prac¬ 
tice of immorality for hire, which is accompanied by an 
evil intent and involves moral turpitude. 

On the basis of the foregoing, we conclude that this 
respondent has been convicted of a crime involving 
moral turpitude.” 

The Board finally took up the question of whether appel¬ 
lant had committed fraud or misrepresentation in procur¬ 
ing his immigration visa. Despite appellant’s contention 
that he honestly believed that the offense was civil in nature 
and not a crime involving moral turpitude and therefore 
his denial in his visa application that he had been con¬ 
victed of any offense was in good faith, the Board con¬ 
cluded that he had concealed or failed to reveal his convic¬ 
tion and such conviction was material and therefore he 
was deportable under the Act of 1924 (J. A. 39). The 
Board also upheld the hearing officer’s denial of discre¬ 
tionary relief from deportation which appellant had 
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sought under section 3 of the Act of 19X7 [39 Stat. 878]. 
Such denial had been based on the fact that appellant had in 
the past secured a passport in another’s name and traveled 
under it, on the fact that appellant had perpetrated fraud on 
both England and the United States by withholding the 
fact of his conviction for a crime involving moral turpitude, 
and on all the other information contained in appellant’s 
record (J. A. 40). 

Appellant moved the Board to reopen and reconsider 
his case. In August, 1955, the Board adhered to its prior 
determination that the offense of which appellant alien had 
been convicted in 1939 involved moral turpitude stating 
(J. A. 42): “[T]he respondent [appellant] pleaded guilty 
to the offense and the phrase ‘wilfully a party’ in the Eng¬ 
lish statute necessarily requires knowledge on his part that 
the premises were being used as a brothel”. The Board 
also recognized that its designation in its prior decision of 
appellant’s offense as “keeper of a brothel” may have been 
inaptly stated and that a better description would have been 
“landlord who was wilfully a party to the continued use of 
premises as a brothel”, but the Board emphasized that it 
had been fully cognizant of appellant’s particular offense 
(J.A.42). 

Appellant also sought from the Board in his motion for 
reconsideration relief from deportation under the Act of 
September 3, 1954, 68 Stat. 1145-1146, which permits ad¬ 
mission in the discretion of appellee of any alien otherwise 
excludable because of conviction of a misdemeanor classi¬ 
fiable as a petty offense, but restricts such relief to an alien 
who has committed only one such offense. The Board con¬ 
cluded that appellant was not eligible in view of his ad¬ 
mitted conviction for petty theft in England in the 1920’s, 
in addition to his 1939 conviction (J. A. 41, 43). 

In April, 1954, appellant had brought action in the Dis¬ 
trict Court for a declaratory judgment that his deportation 
order was invalid and asking that appellee be restrained 
from taking him into custody and deporting him (J. A. 21). 
The District Court upon consideration of the complaint, the 
answer, the records of the Immigration and Naturalization 
Service, the stipulations made in the pretrial proceedings 
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(J. A. 23, 24), and argument by counsel found that appel¬ 
lant had been afforded a fair hearing and that the findings 
of fact by the hearing officer and the Board had been sup¬ 
ported by substantial evidence and that the conclusions of 
law by these Immigration and Naturalization tribunals 
were correct. The District Court concluded that the admin¬ 
istrative decision to deport appellant should be sustained 
and ordered the entry of judgment in favor of appellee 
(J. A. 25, 26). Appellant noted his appeal from final judg¬ 
ment on March 8, 1956 (J. A. 27). 


STATUTES INVOLVED 


Immigration Act of 1917, 39 Stat. 889 (later repealed by 
66 Stat. 163, 8 U.S.C. §§1101-1503 (1952)) provides: 

“Sec. 19(a) T . . any alien who was convicted, or 
who admits the commission, prior to entry, of a felony 
or other crime or misdemeanor involving moral turpi¬ 
tude . . . shall, upon the warrant of the Attorney Gen¬ 
eral, be taken into custody and deported ...” 






Immigration Act of 1924, 43 Stat. 161-162 (later repealed 
by 66 Stat. 163, 8 U. S. C. §§ 1101-1503 (1952) provides: 

“Sec. 13 (a). No immigrant shall be admitted to the 
United States unless he (1) has an unexpired immigra¬ 
tion visa . . . 

• • • • • 

, j Sec. 14. Any alien who at any time after entering the 
\\ United States is found to have been at the time of entry 
fvnot entitled under this Act to enter the United States 

. . . shall be taken into custody and deported . . .” 

1 —" 

Criminal Amendment Act, 1885 (48 and 49 Victoria c. 
69) [See Archbold’s Criminal Pleading, Evidence and Prac¬ 
tice, 31st ed. (1943), p. 1338] 
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“An Act to make further provision for the Protection 
of Women and Girls, the suppression of brothels, and 
other purposes. 


Part II 

13. Any person who— 

(1) keeps or manages or acts or assists in the man¬ 
agement of a brothel, or 

(2) being the tenant, lessee, or occupier (or person 
in charge) of any premises, knowingly permits such 
premises or any part thereof to be used as a brothel 
or for the purposes of habitual prostitution, or 

(3) being the lessor or landlord of any premises, 
or the agent of such lessor or landlord, lets j he same 
or any part thereof with the knowledge that such 
premises or some part thereof are or is to be used as a 
brothel, or is wilfully,-a partX-Jo the continu ed use 
of such premises or any part thereof as a brothel^ shaTT 
on summary conviction in manner provided by Sum¬ 
mary Jurisdiction Acts be liable— 

(a) to a fine not exceeding 100 pounds or to im¬ 
prisonment with or without hard labour for a term not 
exceeding three months. 

(b) on a second or subsequent conviction, to a fine 
not exceeding 250 pounds or to imprisonment with or 
without hard labour for a term not exceeding 6 months, 
or, in any case, to both fine and imprisonment.” 

SUMMARY OF ARGUMENT 

1. Courts and immigration officials may not go beyond 
appellant’s record of conviction when determining whether 
the crime of which he had been convicted involved moral 
turpitude. The record of conviction is composed of the 
charge, the plea, the verdict and the sentence. Whether a 
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particular crime, even though committed abroad, involves 
moral turpitude must be determined according to the laws 
of and standards generally prevailing in the United States. 
The Board correctly determined that the crime of which 
appellant had been convicted—being the landlord of prem¬ 
ises and being wilfully a party to their continued use as a 
brothel—involved moral turpitude. The keeping or con¬ 
ducting of a brothel is a crime involving moral turpitude 
and accompanied by evil intent since it is base and depraved 
conduct. An owner of premises who rents such premises 
with the knowledge of their intended use as a place of 
prostitution has been held to be guilty as a keeper of a house 
of prostitution. A landlord who rents his premises, then 
learns that they are being used as a brothel and wilfully is 
a party to the continued use of the premises as such is like¬ 
wise responsible for a vicious practice. Appellant, upon 
the record of conviction, must be deemed knowingly and 
intentionally to have taken part in an act of corruption 
done contrary to generally accepted moral standards and 
his conduct showed personal depravity. 

2. Appellant obtained a visa for entry into the United 
States upon the basis of his application to an American 
Vice-Consul in which application he stated under oath that 
he had not been arrested or convicted of any offense. Ap¬ 
pellant had in fact been convicted of the two offenses of 
being the landlord of premises and being wilfully a party 
to their continued use as a brothel and of petty theft. The 
Board correctly determined that appellant at the time of 
entry had not been entitled to enter the United States for 
the reason that his visa was invalid—having been obtained 
by fraud or misrepresentation. The facts concealed 
amounted to fraud of a material nature since if appellant’s 
prior convictions had been disclosed, the Vice-Consul would - 
have been justified in refusing to issue him a visa because 
the crimes of which he had been convicted involved moral 
turpitude. 



9 


ARGUMENT 

I 

The Board Properly Determined upon the Record of Convic¬ 
tion—to Which It Is Strictly Confined in Its Considerations— 
That Appellant Alien Had Been Convicted of a Crime In¬ 
volving Moral Turpitude Because Being the Landlord of 
Premises and Being Wilfully a Party to the Continued Use 
of Such Premises as a Brothel Is an Intentional Act of Per¬ 
sonal Depravity and Baseness Contrary to Generally Pre¬ 
vailing Morals. 

It is now well-settled that neither immigration officials 
nor the courts sitting in review of their actions may go 
beyond the record of conviction in determining whether the 
crime for which an alien had been convicted involves moral 
turpitude. United States v. Corsi, 63 F. 2d 757, 75S, 759 (2ml 
Cir. 1933); United States v. Day , 51 F. 2d 1022, 1023 (2nd 
Cir. 1931). It is not the function of the courts to go behind 
the judgment of conviction and, upon the basis of later testi¬ 
mony, examine into the purpose or motive of the acts done 
and consider the particular circumstances of each case in 
determining whether the crime of which the alien stands 
convicted involves moral turpitude. United States v. But¬ 
terfield, 112 F. Supp. 324, 326 (E. D. Mich. 1953); United 
States v. Neelly, 208 F. 2d 337, 340 (7th Oir. 1953). As the 
court stated in United States v. Uhl, 203 Fed. 152 (S.D. X.Y. 
1913), aff’d. 210 Fed. 860 (2nd Cir. 1914): 

[W]hen it has been shown that an immigrant has been 
convicted of a crime, the only duty of the administra¬ 
tive officials is to determine whether that crime should 
be classified as one involving moral turpitude, accord¬ 
ing to its nature and not according to the particular 
facts and circumstances accompanying a commission 
of it. (At 153). 

Consequently, the various facts and circumstances appellant 
alleges in mitigation of his commission of the crime in ques¬ 
tion—that he lived some distance from the premises, that 
his agent on the premises was actually responsible, that 
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only two of the 16 units in the apartment were being used 
for purposes of prostitution, that he did not think it was a 
crime—are irrelevant and immaterial to the determination 
of whether the crime involved moral turpitude. Only the 
record of appellant’s conviction may be considered. 

It has been held that the record of conviction of the 
alien, to which courts and immigration officials are re¬ 
stricted in determining whether such crime involves moral 
turpitude, is composed of the charge, the plea, the verdict 
and the sentence. As stated above, the evidence upon which 
the verdict was rendered may not be considered anew and 
the alien’s guilt may not subsequently be contradicted. 
United States v. Corsi, supra, at 759; Ng Sui Wing v. United 
States, 46 F. 2d 755, 756 (7th Cir. 1931); 39 Ops. Att’y. 
Gen. 215, 220 (1938). Applying such a well-settled prin¬ 
ciple of immigration law to this case, the Board examined 
the memorandum of conviction entered in the Court of 
Summary Jurisdiction sitting at the Magistrates Court in 
Marylebone, England. Appellant Frank E. Ablett was 
therein revealed to have pleaded guilty and to have been 
sentenced to pay a fine for the offense of “ Being the land¬ 
lord of 59 Upper Berkeley Street were [sic] wilfully a party 
to the continued use of the above as a brothel”—such of¬ 
fense having been committed on January 23, 1939 and on 
other dates (J. A. 44). There was no indictment in the 
record of conviction since appellant had apparently been 
charged on an information (J. A. 37). Although the judg¬ 
ment of conviction did not state the statute under which 
appellant had been convicted, the Board correctly ascer¬ 
tained from the charge that appellant had been convicted 
of violating the last clause of subsection 3 of section 13 of 
the Criminal Law Amendment Act of 1885 (J. A. 35, 36). 
Whether a crime committed outside the United States by an 
alien involves moral turpitude is to be determined without 
reference to the law of the particular foreign jurisdiction 
in which it was committed but solely with reference to the 
law of the United States. Immigration officials and courts 
may look only to the record of the alien’s conviction and to 
the nature of his offense viewed in the light of the standards 







prevailing in the United States generally. United States v. 
Savoretti, 200 F. 2d 546, 548 (5th Cir. 1952); Mercer v. 
Lence, 96 F. 2d 122, 124 (10th Cir. 1938); The Washington, 
19 F. Supp. 719 (S. D. N. Y. 1937). 39 Ops. Att’y- Gen., 
supra at 220. 

A crime involves moral turpitude when it is “an act of 
baseness, vileness, or depravity in the private and social 
duties which a man owes to his fellowmen or to society”, 
i United States v. Karnuth, 30 F. 2d 825, 826 (D. C. N. Y. 
1929); Ng Sui Wing v. United States, supra. A crime is 
said to have involved moral turpitude when “its nature is 
such that it manifests upon the part of its perpetrator 
personal depravity or baseness.” United States v. Uhl, 
supra, at 154. It is an act intrinsically and morally wrong 
! which is done contrary to justice, honesty, principle or good 
morals. 39 Ops. Att’y. Gen. 98 (1938). It is understandable, 
in view of the broadness of the term, that the courts have 
differed as to what crimes involve moral turpitude. See 
cases collected in United States v. Neelly, supra, at 341 and 
in 3 C. J. S. Aliens % 94(d) (7). Despite the fact that the 
term “moral turpitude” is susceptible to varying defini¬ 
tions the Supreme Court has approved its use in the Act of 
1917 in connection with the exclusion and deportation of 
aliens and declared such term does not lack sufficiently 
definite standards. See Jordan v. DeGeorge, 341 U. S. 223, 
229 (1951). 

It has been held that aliens convicted of the crimes of 
“lewdness” and bigamy were properly determined deport¬ 
able under the Act because such crimes involved moral tur¬ 
pitude. Lane v. Tillinghast, 38 F. 2d 231 (1st Cir. 1930): 
i Whitty v. Weedin, 68 F. 2d 127 (9th Cir. 1933). No case 
has been found involving the deportation of an alien con¬ 
victed of being the landlord of premises and wilfully being 
a party to their continued use as a brothel. However, it has 
been held that keeping or conducing a brothel or a bawdy- 
house or a disorderly house is a crime involving moral 
I turpitude. State v. Biggs, 255 P. 2d 1055, 1061 (Sup. Ct. 
Ore. 1953); Bird v. State, 148 S. W. 738, 739 (Ct. Crim. 
Apps. Texas 1912). Moreover, it has been held that a 
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> , landlord who rents his premises with knowledge of their 
intended use as a place of prostitution, and the premises 
are so used, is guilty of keeping a house of prostitution 
! since he is an aider or abettor of the offense. Burdick, The 
i j Law of Crime, Vol. 3 § 913 (1946). There -would seem to be 
no difference in principle between the landlord who rents 
his premises knowing they are to be used for the purpose 
of prostitution and they are so used, and the landlord who 
rents his premises, becomes aware that they are being used 
for the purpose of prostitution and is -wilfully a party to 
their continued use as such. In each case, the landlord is 
the aider and abettor of a vicious and immoral practice. 
As the Board stated “the conducting of a brothel is a form 
of commercial vice involving the practice of immorality for 
hire, which is accompanied by an evil intent and involves 
moral turpitude” (J. A. 38). It is a dirty business and, as 
the Board correctly recognized, the landlord of premises 
who is wilfully a party to their continued use as a brothel 
is himself an integral part of a dirty business. Appellant’s 
conviction was for being “wilfully a party to the continued 
use” of such premises as a brothel on various dates, so 
that there could have been no isolated act of vice upon his 
premises but the term “continued use” may be fairly inter¬ 
preted to have a meaning of continuity and permanence. 
Appellant’s criminal conduct was so closely connected to 
the acts of prostitution as to be in and of itself base and 
evil conduct contrary to the prevailing standards of morality 
of the community. It may be noted, too, that section 19 of 
the Act of 1917 specifically provides for the deportation of 
any alien “who shall be found . . . connected with the 
management of a house of prostitution” (39 Stat. 889). 

As the Board further pointed out, appellant’s conduct, 
according to his record of conviction, was wilful (J. A. 38). 
Appellant contends that the Board erred in equating “wil¬ 
fully” to “maliciously”, “unlawfully” and “feloniously”, 
and in thereupon concluding that his conduct involved evil 
intent. Surely, how-ever, appellant cannot successfully 
maintain that “wilfully” is equivalent to “negligently” or 
“with indifference to natural consequences” (Br. at 13). 
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"Wilful conduct is the antithesis of negligence or of indif¬ 
ference to the natural consequences of one’s conduct. 
Thus, in this case, appellant was convicted of being the land¬ 
lord of premises and being wilfully—that is, knowingly or 
intentionally—a party to their continued use as a brothel. 
Surely, there was an evil intent and the crime involved 
moral turpitude. That conviction for a wilful act makes a 
difference in determining whether a crime involves moral 
turpitude pursuant to the Act is shown by the decisions in 
United States v. Karnuth, supra, and United States v. Uhl . 
supra. 

! In Karnuth, the deportable alien had pleaded guilty to an 
indictment for manslaughter in the second degree—a crime 
! under the statute committed without design to effect death 
—and the question presented was whether such crime in¬ 
volved moral turpitude. The court held it did not because 
manslaughter in the second degree, as set out in the statute, 
did not include the commission of an act wilfully or design¬ 
edly or an evil intent, and, therefore, the alien was not 
deportable under the Act. The court noted, however, that 
the statutory crime of manslaughter in the first degree, 
which included intent and wilfulness as its required ele¬ 
ments, would therefore be a crime involving moral turpi- 
; tude. In Uhl, the question presented was whether the crime 
committed in England for which the deportable alien stood 
convicted—criminal libel in that he had published defama¬ 
tory statements regarding the King—involved moral 
turpitude. The court held it did not because the act for 
which the alien had been punished was one of negligence 
and lacked evil intent and did not in and of itself show 
moral baseness. The court noted, however, that had the 
alien been convicted under another English statute of 
criminal libel for publishing a defamatory libel “knowing 
the same to be false,” the fact that guilty knowledge was 
made an element might state an offense which upon its face 
involves moral turpitude. 

The Board concluded that appellant’s crime of “Being 
the landlord of 59 Upper Berkeley Street were [sic] wilfully 
a party to the continued use of above as a brothel” involved 


moral turpitude. The Board’s determination was correct 
in view of the fact that appellant knowingly was a party 
to the continuation of an evil practice. Such conduct mani¬ 
fested personal depravity on his part and such practice was 
contrary to generally prevailing morals. 

II 

Appellant Alien Was Properly Determined to Be Deportable 
on the Ground That at Time of His Entry into the United 
States in 1951 He Was Not Entitled to So Enter for the 
Reason That His Visa Was Invalid Because It Had Been 
Obtained by Fraud or Misrepresentation, To-Wit, His Con* 
cealment from American Consular Officers of His Prior 
Criminal Convictions. 

Appellant was admitted into the United States in 1951 
for permanent residence upon his presentation of Immigra¬ 
tion Visa No. 41 (J. A. 30). His visa had been issued at 
London on the basis of his application, which application 
contained a statement by him, subscribed and sworn to 
before the American Vice-Consul, “I have not been arrested 
or indicted for, or convicted of, any offense.” (J. A. 32). 
This was a misstatement of a material fact because appel¬ 
lant had been convicted of the offenses of ‘‘Being the land¬ 
lord of 59 Upper Berkeley Street were [sic] wilfully a party 
to the continued use of above as a brothel” (J. A. 44), and 
of “petty theft” (J. A. 41,43). The concealment or failure 
by appellant to reveal these convictions was material and 
the Board correctly determined that appellant had com¬ 
mitted fraud or misrepresentation in procuring his immi¬ 
gration visa (J. A. 39). 

Where an alien obtained a visa for entry into the United 
States for permanent residence on the basis of an applica¬ 
tion to the American Vice-Consul in Helsinki in which 
application he concealed the fact from the American Con¬ 
sular officers that he had been arrested prior thereto in 
England and imprisoned or interned for two years, it was 
held there was sufficient evidence to support the administra- 
• tive finding that the visa had been obtained by fraud and mis- 
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representation and to support the consequent order of de¬ 
portation for the alien’s failure to be in possession of a valid 
visa. United States v. Shaughnessy, 186 F. 2d 580 (2nd 
Cir. 1951). The court there recognized that the alien’s 
misrepresentation and concealment had been material be¬ 
cause had the true facts been disclosed, they would have 
been sufficient to justify the Consul’s refusal to issue the 
visa to the alien. In the instant case, there was sufficient 
evidence to support the administrative finding that appel¬ 
lant’s visa had been obtained by fraud and misrepresenta¬ 
tion and to support the consequent order of appellant’s 
deportation for his failure to possess a valid immigration 
visa. The misrepresentation and concealment by appel¬ 
lant of his arrest and conviction of two offenses prior to 
entry can scarcely be considered less materially fraudulent 
than the misrepresentation and concealment by the alien 
in the Shaughnessy case, supra, of his arrest and imprison¬ 
ment prior to entry. 

Appellant cites United States v. Day, 34 F. 2d 920 (2nd 
Cir. 1929), but this decision stands only for the proposition 
that if an alien suppresses a fact irrelevant to his admission 
the mere suppression would not be fraudulent or be a reason 
for denial of his visa. The alien there concealed the fact 
that he had violated the prohibition laws and the court 
deemed this to be not a crime involving moral turpitude, 
and, therefore, if disclosed, would not justify his exclusion. 
In the first place, convictions for being the landlord of 
premises and being wilfully a party to the continued use 
of such premises as a brothel and for petty theft are 
charges upon their face more serious than a conviction for 
violating a prohibition against the sale of liquor. As the 
court noted in Shaughnessy, supra, if the alien there had 
disclosed his prior arrest and imprisonment, the consular 
officers would have been justified in refusing to issue a visa 
and in delaying the issuance pending receipt of further 
information. So, here, the Vice-Consul at London, if appel¬ 
lant’s prior convictions had been disclosed, would have been 
justified in refusing to issue a visa to appellant, at least 
temporarily. Secondly, it is appellee’s position that the 
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crime of being the landlord of premises and wilfully being 
a party to their continued use as a brothel of which 
appellant had been convicted involved moral turpitude and 
consequently its disclosure to consular officers would have 
clearly justified their refusal to issue a visa to appellant. 
Finally, appellant admitted he had been convicted of petty 
theft in the 1920’s. Such an admission was in the record of 
the administrative hearings (J. A. 41). Appellant raised 
the issue of this offense by his motion to the Board for a 
reopening and a reconsidering of his case. He sought relief 
under the remedial Act of September 3,1954, 68 Stat. 1185- 
1186 (J. A. 41), which permits the admission into the United 
States of an alien, otherwise excludable for the reason of 
his conviction or admission of a misdemeanor, if the mis¬ 
demeanor is classifiable as a petty offense and provided that 

such alien has committed onlv one such offense. The 

* 

Board concluded appellant was not eligible for such relief 
because of the conviction of petty theft and of being the 
landlord of premises and being wilfully a party to the con¬ 
tinued use of the premises as a brothel (J. A. 43). Appel¬ 
lant did not note an exception to the Board’s conclusion 
that he was ineligible and does not now challenge on appeal 
this conclusion as error. Proof of commission of crime for 
the purposes of determining the deportability or the exclu¬ 
sion of undesirable aliens under the Act of 1917 mav be 
made by either the alien’s conviction or his admission. See 
United States v. Uhl, 70 F. 2d 792, 793 (2nd Cir. 1934). The 
crime of petty theft has been held to involve moral turpi¬ 
tude. United States v. Kellogg, 58 App. D. C. 360, 30 F. 2d 
984 (1929); United States v. Miller, 87 F. Supp. 285 (S. D. 
N. Y. 1949); Pino v. Nicolls, 215 F. 2d 237, 245 (1st Cir. 
1954). Consequently, the suppression by appellant of his 
conviction of petty theft was relevant to his entry into the 
United States. The fact of such conviction, if disclosed, 
would have been enough to justify appellee’s refusal of a 
visa and appellee’s exclusion of appellant because the crime 
of petty theft involved moral turpitude. 

The Board correctly determined that appellant was de¬ 
portable on the grounds that he had been convicted of a 
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crime involving moral turpitude and that he had been in 
the United States without a valid visa—his visa having 
been procured by fraud because appellant concealed the 
facts of his prior convictions. The District Court cor¬ 
rectly concluded that the decision of the Immigration and 
Naturalization tribunals should be sustained and ordered 
judgment in favor of appellee. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

Kitty Blair Frank, 

John W. Kern III, 
Assistant United States Attorneys. 
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